Cause No. CC-08-05440-C

IMPACT DIRECT, INC. g IN THE COUNTY COURT
)
Plaintiff, 8
)
V. 8
)
JP&D DIGITAL SATELLITE 8
SYSTEMS, INC., DIRECTYV, INC., 8
WISE OWL COMMUNICATIONS, INC., § AT LAW NO. 3
JERRY WISE, and TAMMY WISE, 8
)
Defendants, and 8
)
THANG TRAN, etal. 8
)

Declaratory Judgment Defendants. 8§ DALLAS COUNTY, TEXAS

PLAINTIFF'S RESPONSE IN OPPOSITION TO TAMMY WISE, J ERRY WISE,
AND WISE OWL COMMUNICATION'S MOTION TO TRANSFER VEN UE

Pursuant to the Texas Rules of Civil ProcedureTthas Civil Practice and Remedies Code,
the Texas Business and Commerce Code, and theneeidad authorities cited herein, plaintiff
Impact Direct, Inc. files Plaintiff's Response ipfdsition to Tammy Wise, Jerry Wise, and Wise
Owl Communication’s Motion to Transfer Venue, akdws:

l.

PRELIMINARY STATEMENT

This case began with systematic thefts, breachta@ig] in Dallas County and, therefore,
venue lies in Dallas County. No subsequent sletegamong the very same bad actors trying to
avoid their liability by swapping hats, name tagysg what's in their pockets can change that. The

motion to transfer venue should be denied.
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VENUE BACKGROUND

For convenience, the following abbreviations aredus Plaintiff Impact Direct, Inc. is
denoted “Impact Direct”. Defendant JP&D Digitak8hte Services, Inc. is “JP&D”. DirecTV, Inc.
is “DirecTV”. Defendants Jerry Wise and Tammy Wis#no are married and act jointly in all
pertinent things, are collectively “Jerry and TamWfise”. Wise Owl Communications, Inc. is
denoted “Wise Owl”.

A. Venue Facts.

1. The Dallas County Defendant Technicians.

The following technicians, who are residents ofl@alCounty, were joined as defendants
to determine by declaratory judgment the amourtg #ine owed for the services provided to Impact
Direct, and for which Impact Direct was not paidResolution of those claims will follow
mechanically from determining the merits of ImpBatect’s line item claims against Tammy and
Jerry Wise, JP&D, and DirecTV, and will, in turre paid as Impact Direct recovers what it is
owed! Although all of these Dallas County residemére cited and served-out by certified mail,
to date only one Dallas County resident filed asmaer, Thang Tran. He does not contest venue.

Answer on File:

(@) Thang Tran, is a resident of Dallas County. nfh&ran has appeared and answered.

The technicians in Texas, New Mexico, and Louisiaiflsbe paid as Impact Direct recovers
and according to the criteria determined in thisoac Only Texas technicians were made parties.
All were served via certified mail. Some mail waalivered, some was returned, and a few
technicians have answered. One technician, Tray-Kieong has settled and a joint order of
dismissal is on file for the Court’s approval.
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Answers Not on File.

(b) James Horton, 1043 Twin Brooks Drive, Grandif&raDallas County, Texas
75052;

(© Roy Amaducci, 1630 Gentry Place Road, GrandriBraDallas County, Texas
75050;

(d) Edward Morris, 1043 Twin Brooks, Grand Praifdallas County, Texas 75052.

2. An Hypothetical to lllustrate Impact Direct’s Case for Dallas County Venue.

A stylized hypothetical will help to illustrate Imapt Direct’s venue case, particularly with
respect to movants Jerry and Tammy Wise, and tigeircompany Wise Owl.

Suppose Eve owns a courier service, which is locat®allas County, and which serves
Dallas County and its contiguous counties. Adaimg vg not in Dallas County, contacts Eve and
proposes, “If you will go to an address in Dallasi@ty, and pick up $100 for me, and deposit it into
my bank account at the nearby branch, and themealb confirm, | will pay you $20.” Eve agrees.
From Dallas County, Eve contacts and dispatchesigaer, who picks up the $100 and makes the
deposit. Eve then calls Adam to confirm and retjbes payment.

Instead of paying, however, Adam merely laughs,rafuses to pay.

Further, in avoidance of his debt to Eve, Adamdfars the $100 in his bank account to his
cousin, leaving behind an empty account.

Eve sues Adam for theft of services; and both Adawh his cousin for fraudulent transfer

in avoidance of the debt.
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3. Application to Pleaded Facts.

As set out in plaintiff's Second Amended Petitfalgrry and Tammy Wise, while outside
Dallas County, acting personally for their own gn@nd by and through their wholly-owned
company JP&D, requested that Impact Direct progel®ices in Dallas County, and then to report
back when the work was compléte. Impact Direcvigied the requested services, in and from
Dallas County, and reported batk. This resultechamies being deposited from DirecTV into
JP&D’s account, over which Jerry and Tammy Wise'@ged complete control.

When Impact Direct sought payment, Jerry and Tariiise -- personally for their own
benefit, and by and through JP&D -- refuded.

Further, in avoidance of their debt to Impact Direlerry and Tammy formed a new
company, Wise Owl, in August 2009. They then cgede the liquid wealth of JP&D to
themselves personally, the stock of JP&D to Direcdw JP&D’s goodwill and operations to Wise

Owl, leaving behind an empty sh&ll. Wise Owl nosvfprms the same satellite TV installations

’See als®econd Venue Affidavit of Tuyen Tran (“Tran Secétl”), filed with this Venue
Response as Exhibit “A”, and incorporated hereimdigrence.

3Second Amended Petition, and Tran Second Aff.
Id.

°|d.

®Second Amended Petition.

'Second Amended Petition.

¥d.
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for DirecTV as JP&D did before. To an outside alsg this was merely a name change.
I"l.

SUMMARY OF ARGUMENTS

This case arises from thefts, breach, and torBaitas County. After that, the same bad
actors sought to avoid Impact Direct’s creditoiira by swapping among themselves their hats,
name tags, and the contents of their pockets. wassnot an arm’s length transaction, and a shell
game in avoidance of creditor’s claims, no mattewr Isophisticated, does not defeat venue.

V.

ARGUMENTS AND AUTHORITIES

B. The Standards to Be Applied.

1. The Venue Standards for Theft Liability.

The Texas Theft Liability Act places venue in: (i¢ county where the theft occurred; or
(2) in the county where the defendant restdes. siom the statute itself, venue is not limited to
defendant’s county of residence, but also lies ‘etibe theft[s] occurred”.

For venue purposes, a theft can occur in more ¢tmencounty? The general rule for

determining venue based on where a theft occusréahly county in which the individual thefts or

°ld.
Tran Second Aff., Exhibit 2.
Tex. Civ. Prac. & Rem. Code §134.004.

2Smallwood v. Stat@64 S.W.2d 846 (Tex. Cr. App. 1971) (Where mosey watch were
taken from complaining witness in Dallas Countyjwe in Dallas County was not defeated because
complainant’'s automobile was not finally taken Litite parties were in Ellis County.)
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any element thereof occurretf.”

The elements of theft of services, are: (1) pl#imrovided a service to defendant; (2)
defendant knew the service was provided for congiems (3) defendant intended to avoid payment
for the service by ... intentionally or knowinglgcsiring the performance of a service by agreeing
to provide compensation and, after the servicereradered, failing to make payment after receiving
notice demanding payment; and (4) plaintiff sustdidamages as a result of the theft.

Impact Direct provided its services in Dallas CquntTherefore, venue is proper in Dallas
County for its theft claims against Jerry and TamWige, and JP&D°

2. Additional Standards on Venue and Joinder.

Pursuant to Tex. R. Civ. P. 87(2)(b), the existenica cause of action is immune from
challenge at a venue hearitig.  Accordingly, Imiiotct’s claim for fraudulent transfer against
Jerry and Tammy Wise, JP&D, DirecTV, and Wise Oswstablished by Impact Direct’'s second
amended petition, as written.

Pursuant to Tex. Civ. Prac. & Rem. Code Ann. 8 @5,0n a suit in which plaintiff has

¥Gabriel v. State290 S.W.3d 426, 436 (Tex. App. - Houston [14 Di&009) (citingState
v. Weaver982 S.W.2d 892, 893 (Tex. Crim. App. 1998)).

“Tex. Civ. Prac. & Rem. Code §134.005(a) (elemeritd). Pen. Code §31.04(a) (elements
1-3). See generallyO’Connor’s, Texas Causes of Action Ch.27-C (“TléfService”), 2007.

5Tran Second Aff., 7 3-9, 11-15.
18Tex. Civ. Prac. & Re. Code §134.004.

YKilleen v. Lighthouse Elec. Contractors, L,.248 S.W.3d 343, 348-349 (Tex. App. - San
Antonio, 2007)seeTex.R. Civ. P. 87(2)(b) (“It shall not be necegdar a claimant to prove the
merits of a cause of action, but the existenceazse of action ... shall be taken as establiabed
alleged by the pleadings.”).
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established proper venue against some defenda@tSpurt has venue of all defendants in all claims
or actions arising out of the same transactionyweace, or series of transactions or occurrences.

Pursuant to Tex. Civ. Prac. & Rem. Code 815.062(ajpue of a “main” actiorshall
establish venue of a third-party claim properlygd under the Texas Rules of Civil Procedure or
any applicable statuté.

Pursuant Tex. R. Civ. P. 39(a) (mandatory joindemperson who is subject to service of
processhall be joined as a party in the action if in his aloeE@mplete relietannot be accorded
among those already partiés.

Pursuant to Tex. R. Civ. P. 40(a) (permissive jemdall persons may be joined in one
action as defendants if there is asserted agast jointly, severally, or in the alternative arght
to relief in respect of or arising out of the samamsaction, occurrence, or series of transactons
occurrences and if any question of law or fact camrto all of them will arise in the actigh.
Judgment may be granted against one or more defendecording to their respective liabilitiés.

3. “Complete Relief” under the Texas Uniform Frauddent Transfer Act.

Pursuant to the Texas Uniform Fraudulent Transfetr(A{UFTA”), Tex. Bus. & Comm.

Code §824.008(a), a creditor may, without the netyestfiling a separate action, seek any and/or

¥Emphasis added. Third-party claims pursuant to Téx Prac. & Rem. Code §15.062(a)
are not, by rule’s own terms, limited to claimsested by a defendant, as contrasted with thirdgpart
claims raised pursuant to Tex. Civ. Prac. & Rend&815.062(b) by an original defendant.

“Emphasis added. Tex. R. Civ. P. 39(a) (“JoinderPeisons Needed for Just
Adjudication”).

XTex. R. Civ. P. 40(a)(“Permissive Joinder of Patlie

Ad.
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all the following relief against a transferee:

(1) avoidance of the transfer or obligation to théent necessary to satisfy the
creditor’s claim;

(2) an attachment or other provisional remedy ajdhre asset transferred or other
property of the transferee in accordance with {h@ieable Texas Rules of Civil
Procedure and the Civil Practice and Remedies Qmitting to ancillary
proceedings; or

(3) subject to applicable principles of equity am@ccordance with applicable rules
of civil procedure:

(A) an injunction against further disposition by tthebtor or a transferee, or
both, of the asset transferred or of other property

(B) appointment of a receiver to take charge ofabget transferred or of
other property of the transferee; or

(c) any other relief the circumstances may redtire.
Therefore, based upon DirecTV’s acquisition of JR&Bd the cash and other disbursements
to Jerry and Tammy Wise, and to Wise Owl, Impacetliis entitled to seek UFTA relief from all
of these defendants.

B. Application of the Standards to the Facts.

Venue lies in Dallas County for theft of servicgaiast Jerry and Tammy Wise, and JP&D,
because Impact Direct provided its stolen serviezs?®*
In turn, by operation of law, venue lies againstydand Tammy Wise, JP&D, and DirecTV

for Impact Direct’s claims in contract, equity, aod, for recovery of wrongfully unpaid and taken

#Tex. Bus. & Comm. Code §24.008(a).
H|d.

2Tex. Civ. Prac. & Re. Code §134.004.
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monies owed for services, materials, and improgarfosed penalties.

Impact Direct further asserts that in avoidancésotreditor’s claims, JP&D’s assets and
other property were unlawfully transferr)dm and byJerry and Tammy Wise, and DirecTig,
Jerry and Tammy Wise, DirecTV, and Wise Gwl. Tkistence of this cause of action is immune
from challenge, including necessarily the charge the transfer was done in avoidance of Impact
Direct’s creditor claimg!

Venue of the “main” action, meaning this Causeal@sthes venue of third-party claims,
provided that third-parties are: (1) properly jainender the Texas Rules of Civil Procedure or (2)
any applicable statuté. Both sources apply hemedice venue proper in Dallas County, including
as to Wise Owl, as follows.

First, as a threshold matter, all of Jerry and Tammya\i®&D, DirecTV, and Wise Owl
were cited and served, pursuant to the applicaltds and statutes. There are no service of process
defects.

Secongdthe Texas UFTA -- which is an “applicable statuteentitles Impact Direct to

pursue the assets or other property transferredfalgbtor JP&D to any transferee, including Wise

#Tex. Civ. Prac. & Rem. Code Ann. § 15.005 (“In & suwhich the plaintiff has established
proper venue against a defendant, the court alswdraue of all the defendants in all claims or
actions arising out of the same transaction, oetwe, or series of transactions or occurrences.”).

2Plaintiff's Second Amended Petition, 8V(F) (“Dire¢TIJP&D, and Tammy and Jerry
Wise’s Fraudulent Transfer in Avoidance of TheiD# Impact Direct”), and 8VI, Count Nine
(“Fraudulent Transfer”).

2"Tex. R. Civ. P. 87(2)(b).

#Tex. Civ. Prac. & Rem. Code §15.062(a). This steitimandatory (“the main actishall
establish venue”) (emphasis added).
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Owl, Jerry and Tammy Wise, and DirecTV, by the rdieg of avoidance, attachment, receivership,
injunctions, and so forth. The statute does nquire a separate action but, rather, these remedies
can be granted within an existing or “main” acttdri-urther, Impact Direct’'s UFTA claim against
Wise Owl -- which is a transferee and not itsdibrfeasor -- is a third-party claim and, therefore
is subject to mandatory venue under Tex. Civ. R&aRem. Code 8§815.062(a), which states, “the
main actiorshall establish venue ..%.

Third, the joinder rulesequire a person’s joinder when “in his absence compleliefr
cannot be accorded among those already partiés, Here, complete UFTA relief.€., avoidance,
attachment, receivership, inductions, and so fadh)not be accorded Impact Direct without joining
Wise Owl as a UFTA transferee defendant. Thereitise Owimustbe joined. After that, venue
is proper in Dallas County as against Wise Owl #srd party to the main actiof.

Fourth, permissive joinder also applies against Wise O4ll.persons may be joined in one
action as defendants if there is asserted agamst jointly, severally, or in the alternative arght
to relief in respect of or arising out of the samamsaction, occurrence, or series of transactons
occurrences and if any question of law or fact camno all of them will arise in the actidh. Here,

Impact Direct’s right to UFTA creditor relief begitwith theft of its services, breach, and tort; and

See, e.gTex. R. Civ. P. 592 (“Application for Writ of Adthment”) states, “Either at the
commencement of a suit or at any time during itgpss, plaintiff may file an application for
issuance of a writ of attachment. ...”

®Emphasis added.
#Tex. R. Civ. P. 39(a).
#Tex. Civ. Prac. & Rem. Code §15.062(a) “the maimoacshall establish venue ...".

#Tex. R. Civ. P. 40(a).
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culminates in an avoidance transfer by and amamgehy same actors who caused Impact Direct’s
harm, benefitted from it, and then sought to remeahemselves and their wealth to place it out of

Impact Direct’s reacf. This was not at all an arlahgth transaction. Before and after, all of the

principals, and all of the assets, are exactlystimae. Only the hats, name tags, and the contents o
each defendant’s pants pockets was chafiged.

The legally sequential character of these actennected in sequence by the common law
“pbadges of fraud” -- begins with an underlying deloid ends with the transfer itsédf. Legal
connectivity and continuity are, indeed, the UFTtAtste’'sraison d’etre Debtors have always
endeavored to avoid creditors in this fashion.itAgs at common law, the UFTA statute connects

the dots of by operation of law.

¥Plaintiff's Second Amended Petition, 8V(F) (“Dire¢TIJP&D, and Tammy and Jerry
Wise’s Fraudulent Transfer in Avoidance of TheiD# Impact Direct”), and 8VI, Count Nine
(“Fraudulent Transfer”).

*Id.

¥See, e.gIn re Acequia, InG.34 F.3d 800, 805-806 (9th Cir. 1994, Idaho) (‘f&fere, as
is the case under the common law of fraudulent egamce, [bankruptcy courts] frequently infer
fraudulent intent from the circumstances surrougdire transfer, taking particular note of certain
recognized indicia or badges of fraudCity Bank v. Compass Bank- F.Supp.2d ----, 2010 WL
1959808 (W.D.Tex. 2010) (a creditor’s state law BFIaim against a non-bankrupt transferee of
a bankrupt debtor based on a pre-petition transéele outside of any preference period nevertheless
is stayed, so that the trustee can unwind thefeafa the benfit of the estate. Were such tremfe
not legally continuous acts in avoidance of delltTA claims against such a transferee would not
belong to the bankruptcy estatl);re Goldberg 277 B.R. 251, 292-293 (Bankr. M.D.La. 2002)
(“One example of a ‘badge of fraud’ is when an imsot debtor sells property but retains possession
of it, without any special reason such as the neembmplete unfinished goods; in such a case,
common law judges would infer that such a debt@swp to no good.”).
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VI.

SUMMARY, CONCLUSIONS, AND REQUEST FOR RELIEF

This case began with systematic thefts, breachtaats] in Dallas County. For these venue
lies in Dallas County. No subsequent shell gameraythe same bad actors to avoid liability
changes that. Therefore, defendants Jerry and Vamise, and Wise Owl’s motion to transfer
venue should be denied.

Respectfully submitted,

CHARLES H. STEEN, P.C.

By:

Charles H. Steen

Texas Bar No. 00785040
2911 Turtle Creek Blvd.
300 Park Place Tower
Dallas, Texas 75219
Telephone: (214) 559-4446
Telecopier: (214) 559-4423

ATTORNEY FOR PLAINTIFF
IMPACT DIRECT, INC.
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CERTIFICATE OF SERVICE

| certify that | have caused a true and correclyaafthe above and foregoing Plaintiff's
Response in Opposition to Tammy Wise, Jerry Wisd,\WWise Owl Communication’s Motion to
Transfer Venue to be served upon the followingipsyby and through their respective attorneys
in charge, as follows:

VIA TELECOPIER (214) 939-2090

Andrew G. Jubinsky

Figari & Davenport, LLP
3400 Bank of America Plaza
901 Main Street

Dallas, Texas 75202-3796

VIA TELECOPIER XXXXXXXXXXXXX

G. Riley Hetherington

The Hetherington Law Firm
6363 Woodway, Suite 1000
Houston ,TX 77057

Charles H. Steen
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